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A. STATUTES OF LIMITATION

1. Six Month Notice

Claims against a governmental entity - a plaintiff must give notice to the
governmental unit of an intent to bring suit within six months after the incident
giving rise to the claim or bring suit within six months, A governmental entity
can be joined as an additional defendant without such notice for claims of
contribution and indemnification, but not for claims of sole liability.

2. Two Year Statute:

Negligence claims - Claims for personal injury, including death, and property
damage based on negligence must be brought within two years.

3. Four Year Statute

Breach of Contract Claims - Claims for breach of contract must be brought
within four years. However, a plaintiff cannot circumvent the two-year statute
applicable to personal injury or property damage claims by improperly labeling
the claim as breach of contract or warranty. Rifchey v. Patt, 636 A.2d 208
(Pa.Super. 1994).

4, Commencement of Clock

A cause of action accrues when the final significant event essential to an
actionable claim occurs. In personal injury actions, the cause of action accrues
when the injury is actually inflicted and/or when the damage resulting therefrom
is sustained and capable of ascertainment. This is commonly referred to as the
“discovery rule.”

5. Tolling of Statute

Pennsylvania allows for tolling of the Statute of Limitations if the defendant
and/or its agents mislead the plaintiff as to the identity of the proper defendants
through an affirmative independent act of fraud or concealment. This must be
proven by clear and convincing evidence. Mere mistake or misunderstanding is
insufficient. Lastly, silence in the absence of a duty to speak cannot suffice to
prove fraudulent concealment. Lange v. Burd, 800 A.2d 336 (Pa. Super. 2002).

6. Service of Process Required

It is important to note that a Plaintiff may toll the statute of limitations only by
filing a Praecipe for Writ of Summons or a Complaint and then making a good
faith effort for service of process within the 30 day life of the Writ. The seminal
case in this area of the law is Lamp .v Heyman, 469 A.2d 465(1976). The general



rule is that what constitutes a good faith attempt at service of process must be
decided on a case by case basis.

B. PUNITIVE DAMAGES

Pennsylvania courts have required an "evil motive" or "reckless indifference" for an
award of punitive damages. The tortfeasor must actually realize the risk and act in conscious
disregard or indifference to it.

C. CONTRIBUTORY NEGLIGENCE/COMPARATIVE FAULT

Plaintiff Barred When 51% Negligent - Where the plaintiff's negligence exceeds that
of the defendant, the plaintiff is barred from recovery. However, if the plaintiff and the
defendant are each fifty percent at fault, the plaintiff is not barred from recovery, but is only
entitled to recover fifty percent of his damages. Where multiple defendants are involved, as long
as the plaintiff's negligence is not greater than the combined aggregate negligence of all of the
defendants, the plaintiff is not barred from recovery,

D. JOINT AND SEVERAL LIABILITY

Traditional joint and several liability still applies in Pennsylvania. In other words, if
Defendant A is found 1% negligent and Defendant B is 99% negligent, the plaintiff is
nonetheless entitled to demand Defendant A to pay the entire verdict. Defendant A then has the
right to seek reimbursement from Defendant B for 99% of the verdict. However, this right of
contribution may be of little benefit to Defendant A if Defendant B is insolvent or otherwise
unable to pay.

From June of 2002 to July of 2005, this strict joint and several liability was replaced with
new legislation which imposed joint and several liability only where a defendant was found to be
more than 60% liable. If the defendant’s liability was less than 60%, the defendant was
responsible for only his proportionate share of liability. However, in July of 2005, the
Commonwealth Court of Pennsylvania ruled that this legislation was void and unconstitutional
based on the procedures in which the legislation was passed. It is likely that further attempts
will be made to pass this amendment to joint and several liability law.

E. DISCOVERY OF INSURANCE CLAIMS DOCUMENTS

Notes, memoranda, statements and other documents maintained by claims representatives
are frequently requested in the course of discovery. Pennsylvania law is relatively unique in its
stance on the discoverability of such information. These insurance documents are more likely to
be subject to discovery in Pennsylvania than in other jurisdictions.



_ 1._ Pennsylvania Rules of Civil Procedure

General Scope - Rule 4003.1

A party may obtain discovery regarding any matter, not privileged, which is relevant to
the subject matter involved in the pending action, whether it relates to the claim or the
defense of the party seeking discovery, including the existence of any . . . documents, or
other tangible things. It is not grounds for objection that the information sought will be
inadmissible at the trial if the information sought appears reasonably calculated to lead to
the discovery of admissible evidence.

Work Preduct - 4003.3

Subject to the provisions of Rules 4003.4 and 4003.5, a party may obtain discovery of
any matter discoverable under Rule 4003.1 even though prepared in anticipation of
litigation or trial by or for another party or by or for that other party’s
representative, including his or her attorney, consultant, surety, indemnitor, insurer
or agent. The discovery shall not include disclosure of the mental impressions of a
party’s attorney or his or her conclusions, opinions, memoranda, notes or summaries,
legal research or legal theories. With respect to the representative of a party other than
the party’s attorney, discovery shall not include disclosure of his or her mental
impressions, conclusions or opinions respecting the value or merit of a claim or defense
or respecting strategy or tactics.

2. Federal Rules of Civil Procedure

Work Product - Rule 26(b)(3)

... a party may obtain discovery of documents and tangible things otherwise
discoverable under subdivision (b)(1) of this rule and prepared in anticipation of
litigation or for trial by or for another party or by or for that other party’s representative
(including the other party’s attorney, consultant, surety, indemnitor, insurer or agent)
only upon a showing that the party seeking discovery has substantial need of the
materials in the preparation of the party’s case and that the party is unable without undue
hardship to obtain the substantial equivalent of the materials by other means. In ordering
discovery of such materials when the required showing has been made, the court shall
protect against disclosure of the mental impressions, conclusions, opinions, or legal
theories of an attorney or other representative of a party concerning the litigation.



3. Pennsylvania Caselaw

a. Request Made In Third Party Case

Bowser v, Ryder Truck: The limitation on discoverable materials within an
insurance adjuster’s file is very narrow. To be protected, the information must
unambiguously refer to value, merit or strategy. Strategy and tactics must relate

directly to litigation / trial, as opposed to claims handling strategy. (See Appendix
for full opinion).

b. Request Made In Bad Faith Claims

Rule Note: “There may be situations where [a representative’s or attorney’s]
conclusions or opinions as to the value or merit of a claim, not discoverable in the
original litigation, should be discoverable in subsequent litigation.”

Yohe v. Nationwide Mut. Life Ins.. Rule 4003.3's protections apply only to the
litigation of the claim for which the impressions, conclusions and opinions were
made. Accordingly, all notes, documents and other materials generated by an
adjuster in evaluating an underlying claim, even those related to value, merit and
strategy, are discoverable if a bad faith claim results.

¢. Interplay with Attorney-Client Privilege

Rule Note: “Documents, otherwise subject to discovery, cannot be immunized by
depositing them in the lawyers file.”

Equimed, Inc. v. Steadfast Ins. Co.: Adjusters with law degrees do not receive
special treatment. The court found that no attorney-client privilege existed
between the insurer and its employee claims analysts and claims managers who
also happened to be attorneys. The court stated that these employees were not
acting as lawyers for the insurer in analyzing the corporation's claims.

Smith v. St. Luke’s Hospital: Questionnaire sent from adjuster to insured with
directions to be completed and returned to an attorney was privileged. The
privilege was not waived by the attorney then forwarding the completed
questionnaire to the claims adjuster.

General Rule: To be protected, the documents prepared by adjuster or insured
receive attorney-client protection only if they satisfy the standard requirements of
attorney-client communications. These are: (1) the asserted holder of the
privilege is or sought to become a client; (2) the person to whom the
communication was made (a) is a member of the bar of a court, or his subordinate
and (b) in connection with this communication is acting as a lawyer; (3) the
communication relates to a fact of which the lawyer was informed (a) by his
client, (b} without the presence of strangers, (c) for the purpose of securing



primarily either (i} an opinion of law or (ii) legal services or (iii) assistance in
some legal proceedings, and not (d) for the purpose of committing a crime or tort;
and (4) the privilege has been claimed and not waived by the client."

F. INDEMNIFICATION
1. Common Law

The standard for common law indemnity has been enunciated by the Pennsylvania
Supreme Court in Builders Supply Co. v. McCabe, 366 Pa. 322, 77 A.2d 368 (1951). In
Builders Supply, the court held:

The right to indemnity rests upon a difference between the primary and
secondary liability of two persons each of whom is made responsible by
law to an injured party. It is a right which ensures to a person, who,
without active fault on his own part, has been compelled, by reason of
some legal obligation, to pay damages occasioned by the initial negligence
of another, and for which he himself is only secondarily liable, . . .
{s]econdary as distinguished from primary liability rests upon a fault that
is imputed or constructive only, being based on some legal relation
between the parties, or arising from some positive rule of common or
statutory law or because of a failure to discover or correct a defect or
remedy a dangerous condition caused by the act of the one primarily
responsible. 1d. At 370-371. See also O'Malley v. Peerless Petroleum,
Inc, 423 A.2d 1251 (1980).

2. Contractual

Generally, Pennsylvania law disfavors agreements by which a party is indemnified
against his own actions and negligence. Ruzzi v. Butler Petroleum Co., 588 A.2d 1 (Pa.
1991).

A contract of indemnity should not be construed to indemnify against the negligence of
the indemnitee, unless it is so expressed in unequivocal terms. Bernotas v. Super Fresh
Food Markets, Inc., 863 A.2d 478 (Pa. 2004).

Where the indemnification language clearly indicates the intent that the indemnitor will
assume liability for the indemnitee’s negligence, Pennsylvania courts will enforce such
language. Kiewit Eastern Co. Inc. v. L&R Constr. Co., 44 F.3d 1194 (3" Cir, 1995);
Babcock & Wilcox v. Fischbach & Moore, Inc., 280 A.2d 582 (Pa. Super. 1971).



G. INTRODUCTION OF MEDICAL BILLS INTO EVIDENCE

1. Motor Vehicle Accidents

In motor vehicle accidents, a plaintiff is generally prohibited from introducing evidence
of medical bills and expenses that were paid by an outside or collateral source, including
insurance benefits, and other similar arrangements which were incurred as a result of a
motor vehicle accident. However, worker's compensation benefits are not excluded and
a plaintiff may introduce these expenses into evidence,

2.  Other Personal Injury

In fall downs, product liability and other non-motor vehicle personal injury cases, the
plaintiff is generally permitted to introduce the amount of medical bills paid.

3. Moorhead v. Crozier Doctrine
Where medical bills can be introduced into evidence, the plaintiff is limited to

introducing the amount of the bills actually paid by health insurance, as opposed to the
stated amount of the bill.

H. PRESERVATION OF EVIDENCE AND SPOLIATION

There is no independent cause of action in Pennsylvania for spoilation. It is basically

treated as a discovery sanction. The Pennsylvania Supreme Court addressed the factors to be
considered in determining an appropriate sanction for failure to preserve evidence: "(1) the
degree of fault of the party who altered or destroyed the evidence; (2) the degree of prejudice
suffered by the opposing party, and (3} the availability of a lesser sanction that will protect the
opposing party's rights and deter future similar conduct." Schroeder v. Department of
Transportation, 710 A.2d 27 (Pa. 1999).

L_LIMITED TORT /FULL TORT

1. Statutory Provisions: Election of Tort Options (75 Pa.C.S. §1705)

a. Each person who is bound by the full tort election remains eligible to seek
compensation for noneconomic loss claimed and economic loss sustained in
a motor vehicle accident as the consequence of the fault of another person
pursuant to applicable tort law. The term "noneconomic loss" means pain and
suffering and other nonpecuniary damage recoverable under the tort law
applicable to injury arising out of the maintenance or use of a motor vehicle;
the term does not include punitive or exemplary damages.



Each person who elects the limited tort alternative remains eligible to seek
compensation for economic loss sustained in a motor vehicle accident as the
result of the fault of another person pursuant to applicable tort law. Unless
the injury sustained is a serious injury, each person who is bound by the
limited tort election is precluded from maintaining an action for any
noneconomic loss, except in those circumstances enumerated by statute,

2. Application of Tort Options

Full Tort - Economic and Non-Economic Losses

Limited Tort - Economic Losses Only

General Rule — All additional insureds under a policy are bound by the
selection of the named insured.

Berger v. Rinaldi, 651 A.2d 553 (Pa. Super. 1994): The plaintiff was
involved in an accident driving his mother’s car. The mother had full tort
and the plaintiff lived with his mother. Plaintiff owned his own car, but did
not have insurance on his car, The Superior Court found that the limited tort
option did not apply to an uninsured driver who was driving a resident
relative’s insured car with full tort coverage. The court found that since
plaintiff was an insured under his mother’s policy, and there was no
conflicting policy in place, the full tort option applied.

Hoffman v. Troncelliti, 339 A.2d 1013 (Pa. Super. 2003): The plaintiff
who had elected limited tort under her own policy was injured while
operating her mother’s vehicle, which was insured under a full tort policy.
Plaintiff resided with her mother at the time of the accident. The Supreme
Court interpreted §1705(2) to contemplate two separate situations. In this
situation, where there are two applicable policies with conflicting options,
the plaintiff is covered by the policy covering the vehicle in which she
was injured,

L. S. v. Eshbach, 2003 Pa. Super. LEXIS 489: Plaintiff, a minor, had
been a passenger on a school bus. She exited the bus and attempted to
cross an intersection when she was struck by a car and sustained injuries.
Plaintiff’s mother had voluntarily selected the limited tort option on her
motor vehicle insurance. Plaintiff argued that she was not bound by her
mother’s election because she was a peddtrian at the time of the accident.
The Superior Court disagreed noting that there was only one applicable
policy. The court held that the child of a named insured who selected
limited tort is bound by that election even when injured as a pedestrian.



J. SERIOUS IMPAIRMENT OF BODILY FUNCTION

1. Statutory Provisions

75 Pa.C.S. §1705(d): LIMITED TORT ALTERNATIVE.-- Each person who elects
the limited tort alternative remains eligible to seek compensation for economic loss
sustained in a motor vehicle accident as the consequence of the fault of another
person pursuant to applicable tort law. Unless the injury sustained is a serious injury,
each person who is bound by the limited tort election shall be precluded from
maintaining an action for any noneconomic loss...

75 Pa.c.S. §1702: "SERIOUS INJURY." A personal injury resulting in death, serious
impairment of body function or permanent serious disfigurement.

2. Case Law
Baxter v. Washington, 719 A.2d 733 (Pa. 1998)

Motorist who elected limited tort option in automobile insurance policy brought an
action for noneconomic losses arising from motor vehicle accident. The Court
adopted the guidelines for determining the seriousness of the injury promulgated by
the Courtin DiFranco v. Pickard, 398 N.W.2d 896 (1986), which included: (1) what
body function was impaired; and (2) was the impairment serious. In deciding
seriousness, the fact finder is to determine how the injury affects the body function,
including the existence, extent, and permanency of the impairment. Factors outlined
by the Court include: (1) extent of impairment; (2) length of time the impairment
lasted; (3) treatment required to correct the impairment; and (4) any other relevant
factors. Ultimately, the Supreme Court held that the final determination of whether
a limited tort elector sustained a serious injury, so as to permit recovery of
noneconomic damages, should be made by the jury in all but the clearest of cases,
and held the motorists’ injuries in this case were not serious.

Factors Which Support a Serious Impairment with a Bodily Function

Objective Manifestation of Injury

Inability to Engage in Regular Daily Activities
Work Status or Hours Reduced

Doctors Label Condition Permanent or Chronic
Lengthy Duration of Injury

Prescription Medication or Medical Implements
Lengthy Treatment

Limited Function or Limited Range of Motion

. Necessity of Surgery

10. Percentage of Body Impairment

I1. Noticeable Scarring

12. Difficulty Sleeping

O PN W~



K.

13. Conflicting Medical Reports

Factors Not Qualifying as a Serious Impairment with a Bodily Function

Scars that are not visible

Starting/Stopping treating within a few months

Limited function for a short period of time

Slight or no limitations on activities

No need of further medical treatment

No complaints

Return to work after a short period of time

Improvement in conditions & MD. expects full recovery

. Limitations self-imposed with no medical basis

10. Minimal medical care

11. Subjective complaints of pain

12. Surgery repaired/improved condition

13.  No objective evidence of injury

14. Full range of motion

15. No objective medical evidence of degree of impairment and exient of
pain

16. Pain medication for short period of time

17. No work loss

N o

SOURCE OF BENEFITS

Statutory Provisions: Source of Benefits

(a) GENERAL RULE.-- Except as provided in section 1714 (relating to ineligible
claimants), a person who suffers injury arising out of the maintenance or use of
a motor vehicle shall recover first party benefits against applicable insurance
coverage in the following order of priority:

(1) For a named insured, the policy on which he is the named insured.

(2) For an insured, the policy covering the insured.

(3) For the occupants of an insured motor vehicle, the policy on that motor
vehicle. :

(4) For a person who is not the occupant of a motor vehicle, the policy on any
motor vehicle involved in the accident. For the purpose of this paragraph, a
parked and unoccupied motor vehicle is not a motor vehicle involved in an
accident unless it was parked so as to cause unreasonable risk of injury.

(b) MULTIPLE SOURCES OF EQUAL PRIORITY .-- The insurer against whom a
claim is asserted first under the priorities set forth in subsection (a) shall process
and pay the claim as if wholly responsible. The insurer is thereafter entitled to
recover contribution pro rata from any other insurer for the benefits paid and the
costs of processing the claim. If contribution is sought among insurers



responsible under subsection (a)(4), proration shall be based on the number of
involved motor vehicles.

L. PRIORITY OF RECOVERY

1. Statutory Provisions: Priority of Claims (75 Pa.C.S. §1733)

(a) GENERAL RULE.-- Where multiple policies apply, payment shall be made in
the following order of priority:

(1) A policy covering a motor vehicle occupied by the injured person at the time
of the accident.

(2) A policy covering a motor vehicle not involved in the accident with respect
to which the injured person is an insured.

(b) MULTIPLE SOURCES OF EQUAL PRIORITY .-- The insurer against whom a
claim is asserted first under the priorities set forth in subsection (a) shall process
and pay the claim as if wholly responsible. The insurer is thereafter entitled to
recover contribution pro rata from any other insurer for the benefits paid and the
costs of processing the claim.

Uninsured/Underinsured Motorist Claims

a. Nationwide v, Schneider, 906 A.2d 586 (Pa. Super. 2006): While on duty,
the officer's police cruiser was struck from behind by another vehicle,
causing the officer to suffer severe injuries. The Superior Court found that
the officer correctly prioritized his claims pursuant to §1733 when he 1)
settled his claim against the tortfeasor for the limit of her insurance coverage,
2) brought a UIM claim against the msurer of the police cruiser, and lastly
3) brought a UIM claim against his personal automobile carrier.
Furthermore, the Superior Court held that there is no exhaustion of limits
mentioned in §1733, therefore, the officer was not required to exhaust the
limits of the police cruiser’s policy before bringing a claim against his
personal carrier.

b. Ridley v. State Farm Mut. Auto. Ins. Co., 745 A.2d 7 (Pa. Super, 1999),
appeal denied by 813 A.2d 843 (Pa. 2002): Passengers were unable to collect
on their insurance policy for an accident they were involved in, because
under the Motor Vehicle Financial Responsibility Law, 75 Pa.C.S. §1733,
provided for underinsured and uninsured motorist benefits, requiring that an
injured claimant must first turn to the vehicle in which he or she was an
occupant at the time of the injury before turning to a motor vehicle not
involved in the accident for which the injured person is an insured.



M. JOINT TORTFEASOR RELEASES

1. Statutory Provisions: Contribution Among Tortfeasors (42 Pa,C.S. § 8321)

a. 42 Pa.C.S. §8326. Effect of release as to other tort-feasors

A release by the injured person of one joint tort-feasor, whether before or
after judgment, does not discharge the other tort-feasors unless the release so
provides, but reduces the claim against the other tort-feasors in the amount
of the consideration paid for the release or in any amount or proportion by
which the release provides that the total claim shall be reduced if greater than
the consideration paid.

b. 42 Pa.C.S. §8327. Liability to make contribution as affected by release

A release by the injured person of one joint tort-feasor does not relieve him
from liability to make contribution to another tort-feasor, unless the release
is given before the right of the other tort-feasor to secure a money judgment
for contribution has accrued and provides for a reduction to the extent of the
pro rata share of the released tort-feasor of the injured person's damages
recoverable against all the other tort-feasors.

2. Application of Contribution Among Tortfeasors Act

a. Charles v. Giant Eagle Markets, 522 A.2d 1 (Pa. 1987): Plaintiff sued the
defendant supermarket for negligence arising from injuries sustained at the store.
The supermarket joined the manufacturer of the alleged faulty door as an
additional defendant. Thereafter, the supermarket settled with the plaintiff for
$22,500 on a straight pro rata release. The jury returned a verdict of $31,000
finding the supermarket 60 percent liable and the door manufacturer 40 percent
liable. The supermarket's share of the verdict was $18,600, and the door
manufacturer's share was $12.400.

Pursuant to prior case law, the door manufacturer paid the plaintiff $8,500, which
was the difference between the verdict of $ 31,000 and the supermarket's
settlement payment of § 22,500. The door manufacturer then petitioned to have
the judgment marked satisfied. The trial court granted the petition and was
affirmed by the Superior Court.

On appeal, the Pennsylvania Supreme Court reversed and held as follows: (1) Ifa
defendant has settled under a pro rata release, the judgment against a nonsettling
defendant should be reduced by the settling defendant's pro rata share, regardless
of the fact that the settlement payment was greater than his pro rata share; (2) The
plaintiff is entitled to keep any overpayment by the settling defendant; (3) The
nonsettling defendant pays only his or her pro rata share of the judgment; (4) The
settling defendant has no right of contribution for overpayment.
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The court appeared to leave the settling parties some freedom to contract for the
amount by which the judgment against nonsettling defendants would be reduced,
stating that §8326 "affords the parties to the release an option to determine the
amount or proportion by which the total claim shall be reduced provided that the
total claim is greater than the consideration paid." However, the court also stated
that a release which would permit reduction of the verdict by an amount greater
than the settling defendant's pro rata share conflicts with the Comparative
Negligence Act, which states that each defendant against whom recovery is
allowed "shall be liable" for his percentage share.

With respect to settling defendant's rights of contribution, the court pointed out
that the Comparative Negligence Act allows contribution only where a defendant
has been compelled by the plaintiff to pay more than his percentage share of the
verdict. Thus, no right of contribution arises from a voluntary settlement
payment,

b. Walton v. Avco Corp., 610 A.2d 454 (Pa. 1992): Afier two persons were
killed in a helicopter crash, plaintiffs, estate administrators, filed suit against
defendants, Avco and Hughes, the helicopter and engine manufacturers. Prior to
trial, Avco settled with the pilot’s estate and the passenger’s estate. The release
specifically provided for reduction of the verdict by the greater of the amount of
consideration paid or Avco’s pro rata share and also specifically reserved Avco’s
right of contribution against Hughes. The jury found both defendants were
strictly liable and awarded damages to the estates which were less than the
amount Avco settled for.

The Supreme Court held: (1) The verdict should be reduced by Avco's pro rata
share, contrary to the language of the release providing for reduction by the
amount of consideration paid, if greater than Avco's pro rata share; (2) The pilot's
estate was entitled to keep Avco's overpayment; (3} Hughes must pay its pro rata
share of the verdict to the pilot's estate; (4) Avco had no right of contribution
against Hughes, because the settlement did not extinguish Hughes' liability to the
pilot's estate and Hughes could not be made to pay its share twice.

In support of its holding, the court reiterated its conclusion in Giant Eagle that the
nonsettling defendant remains liable to the plaintiff for his full proportionate
share of the damage award, regardless of the amount paid by the settling
defendant. This alone was sufficient to bar Avco's contribution claim, since
Hughes could not be made to pay its pro rata share twice.
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